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The Hijacking of the Fourteenth Amendment

by Doug Hammerstrom

Constitutional law courses in law schools teach that the Fourteenth Amendment

defines the limit beyond which state legislation may not impinge on property rights. They

also teach that the Fourteenth Amendment incorporates the Bill of Rights and imposes its

limitations upon the states. But what do these legal doctrines have to do with the plain

purpose of the Fourteenth Amendment – to assure political rights for the newly-freed

slaves? And how did these doctrines arise out of the Fourteenth Amendment?

While society was grappling with bringing former slaves into U.S society, the

power and influence of corporations was also on the rise. While very few people were

turning their attention and energy to bringing former slaves into society – indeed, far

more energy was being put into NOT bringing them into society – corporations were

using a great deal of their wealth to hire lawyers to advance their interests in the courts.

The Fourteenth Amendment offered an opportunity to advance corporate interests, and

the corporate attorneys set out to exploit it.

Of the 150 cases involving the Fourteenth Amendment heard by the Supreme

Court up to the Plessy case in 1896, 15 involved blacks and 135 involved business

entities.1 The scope of the Fourteenth Amendment to secure the political rights of former

slaves was so restricted by the Supreme Court that blacks won only one case. The

expansive view of the Fourteenth Amendment that comes down to Constitutional Law

classes today is the result of corporations using the Fourteenth Amendment as a shield

against regulation. Ultimately the Plessy decision left Jim Crow laws in place because of

doctrines developed in those corporate shield cases.

How ineffective the Fourteenth Amendment was for blacks in the 19 th century is

told well by Richard Stiller in his book, Broken Promises: The Strange History of the

Fourteenth Amendment (1972). Things did not look good for the freed slaves

immediately after the Civil War and the assassination of Lincoln. Lincoln’s successor,

Andrew Johnson, vetoed the Civil Rights Act of 1866. In his veto message he said it was

not proper “to make our entire colored population . . . citizens of the United States.”

Johnson’s veto message was a signal for violence and murder all over the South.

Thaddeus Stevens led the successful fight for the Fourteenth Amendment. The

first section of the amendment declared blacks to be citizens of the U.S. [the language

parallels language in the Dred Scott decision and overrules Dred Scott 2 ] In July of 1868,

when the Fourteenth Amendment was ratified, it looked as if racism sustained by law was

dead in the United States.

For a short period of time things went well for blacks. Negroes held office widely

in the South. Free public schools, set up for the first time in the south after the Civil War,

served black and white children equally. Louisiana’s state constitution required

1 The Plessy Case: A Legal-historical Interpretation Charles A. Lofgren (1987)

2 60 US 393 (1857)
